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          Grandfathered Governmental 401(k) Plans  

           May Add Roth Contributions  
          Effective January 1, 2006 

 
 
The Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA) 
enacted new Internal Revenue Code (Code) section 402A providing for Roth 
401(k)s and Roth 403(b)s effective January 1, 2006.    Since that effective date is 
now just around the corner, the U.S. Treasury Department and the Internal 
Revenue Service (IRS) issued proposed Roth 401(k) regulations on March 2, 
2005. 
 
Great-West Retirement ServicesSM is currently enhancing our recordkeeping 
system to provide services to Roth 401(k) plans effective January 1, 2006. 
 
The proposed Roth 401(k) regulations amend the final 401(k) regulations that 
were published in December 2004.  These proposed regulations allow plan 
sponsors to amend their 401(k) plan document to permit Roth contributions.  If 
amended, a plan may permit an employee who makes elective contributions to a 
401(k) plan to designate some or all of those contributions as after-tax "Roth" 
contributions rather than pre-tax contributions.  Each participant’s combined Roth 
and pre-tax contributions are subject to a single 401(k) contribution limit for the 
year.  Each participant may decide what percentage of their contributions to 
contribute on a pre-tax basis and what percentage to contribute on an after-tax 
Roth basis.  If the plan document provides that forfeitures are allocated to 
participant accounts, such forfeitures may NOT be allocated to the designated 
Roth contribution account.  
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For example, in 2006 the basic limit is $15,000 and the limit for participants age 
50 or over during the calendar year is $20,000.  Participant “P” is eligible for the 
age 50 catch-up and decides to contribute $10,000 as pre-tax contributions and 
$10,000 as Roth contributions.  Participant “Q” is also eligible for the age 50 
catch-up and decides to contribute $15,000 as pre-tax contributions and $5,000 
as Roth contributions.     
 
Contributions designated as Roth contributions are includible in gross income at 
the time they are contributed.  If none of the Roth contributions are distributed 
prior to the date that is five years after the date of the first Roth contribution, then 
both the Roth contributions and the income thereon are excluded from gross 
income when distributed from the plan. 
  
Under the proposed regulations, the plan document must be amended to permit 
Roth contributions.  Roth contributions are defined as elective contributions made 
under a qualified cash or deferred arrangement (i.e., 401(k) plan) that are: 
  

• irrevocably designated as Roth contributions by the employee at the time 
of the cash or deferred election;  

  
• treated by the employer as includible in the employee’s income at the time 

the employee would have received the contributed amounts in their 
paycheck (e.g., by treating the contributions as wages subject to 
applicable withholding taxes); and  

  
• maintained by the plan in a separate account.  

  
Roth contributions are made on an after-tax basis and are treated as 
“investment” in the contract.  Thus, such contributions must be separately 
accounted for from the date of the first contribution until the Roth account is 
completely distributed. The plan must maintain a record of each of the following: 
  

• the Roth contributions,  
• earnings and losses,  
• other credits or charges,  
• withdrawals and  
• distributions.  

  
Unlike corporate ERISA plans, governmental 401(k) plans are exempt from many 
of the nondiscrimination rules under the Code.  Governmental plans do have to 
comply with the following provisions in the proposed regulations: 
  

• A designated Roth contribution must satisfy the requirements applicable to 
governmental plans with respect to elective contributions made under a 
qualified 401(k) cash or deferred arrangement.  Thus, Roth contributions 
are subject to the nonforfeitability and distribution restrictions as well as 
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the required minimum distribution requirements of Code section 
401(a)(9)(A) and (B), and; 

 
• The extent to which a participant may elect whether a particular 

distribution is to be made from the designated Roth contribution account 
or other accounts must be set forth in the plan document.  Designated 
Roth contributions may be rolled over only to another plan maintaining a 
designated Roth contribution account or to a Roth IRA.  

  
The IRS and Treasury have specifically requested comments on issues where 
guidance is not provided in the proposed regulations.  For example, distributions 
from Roth IRAs are considered to be made first from contributions (resulting in no 
taxable income) but the 401(k) rules generally require pro-rata recovery of the 
employee’s investment in the contract for after-tax contributions.  Comments are 
solicited with respect to the rules that should apply to distributions of designated 
Roth contributions as well any other issues under Code section 402A. 
  
Great-West Retirement Services would like to hear from you if you have issues 
or questions that you would like submitted to Treasury and the IRS in our 
comment letter.  Comment letters must be received by the Treasury Department 
on or before May 31, 2005. 
 
Please do not hesitate to contact us with questions or your comments on the 
proposed regulations.   
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